Historically, lawyer disciplinary proceedings appear to have been summary, although a full hearing generally was accorded if the lawyer contested the charge. Today, prehearing administrative inquiry usually differentiates among minor disciplinary grievances, serious but uncontested charges, and serious contested charges. In this final category, the accused has a right to a trial-type hearing. The nature of the cases that reach this stage makes it particularly likely that the one intricate procedural issue that can influence the outcome of the trial is the privilege against selfincrimination. Under the Supreme Court's interpretation of this privilege, lawyers enjoy less protection than might be supposed. Documents in their hands can generally be used against them, and in certain circumstances so can their refusal to testify. In substance, contested disciplinary proceedings are quasi-criminal. Disciplinary procedures have evolved to reflect changes in the professional community; the limited privilege available to attorneys strikes a reasonable balance between the modern lawyer's interest and those of the aggrieved party and of the public.
I. AVAILABLE PROCEDURAL MODELS
In the American legal tradition there are four types of procedure upon which lawyer disciplinary proceedings could be patterned. In descending order of their protection of the private person, these are criminal t. Sterling Professor of Law, Yale University. it J.D., University of Connecticut, 1986. Mr. Beard did most of the research and much of the drafting for this article. Mr. Neal Wolin, Yale Law School, did additional research. The interpretations, and any errors, are Mr. Hazard's responsibility.
procedure, civil procedure of the trial court of general jurisdiction, "some kind of hearing" of bilateral structure in the tradition of administrative law, and unilateral or dispensatory administrative justice. Criminal procedure entails eight guarantees:
-The right to notice and a statement of the charge or grievance; -The right to present evidence and argument, including the right of cross-examination;
-The right to assistance of counsel. In modern times this has been held to include the right to publicly provided counsel for a defendant unable to afford privately retained counsel;
-The right to refuse to give self-incriminating testimony. No adverse inference may be drawn from such refusal; -The requirement of proof beyond a reasonable doubt; -The right to appellate review; -The right to some measure of pretrial discovery; and -The right to jury trial, in cases where a prison sentence may be imposed. ' Civil procedure in trial courts of general jurisdiction involves most but not all of these procedural safeguards, including the right to notice and a statement of the charge or grievance; the right to present evidence and argument; the right to assistance of counsel (but, generally speaking, no right to public provision of such assistance); the right of appeal; and the right to some measure of pretrial discovery.' Where the proceeding is characterized as a civil action "at law," there is also a right to jury trial. Ordinarily a "preponderance of the evidence" standard applies, but in some types of civil proceedings, the charge must be established by "clear and convincing evidence." 3 While a civil litigant has the right to refuse to give testimony that may incriminate him in collateral criminal proceedings, it is generally held that the trier of fact may draw reasonable inferences as to the facts from the defendant's silence. 4
See generally STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE
(1974); C. WHITEBREAD, CRIMINAL PROCEDURE (1980) . Under the United States Constitution there is no right of appeal in state court, e.g., McKane v. Durston, 153 U.S. 684, 687-89 (1894), or for that matter in a federal court. However, the right of appeal is almost universally accorded by statute. See, e.g., 28 U.S.C. § 1291 (1982).
As one turns to administrative agency hearings, and the right to "some kind of hearing," the established requirements become much less uniform. The Supreme Court has laid down some minimal constitutional requirements for matters in which there is a right to a hearing. These include notice and a statement of the charges; the right to submit evidence and argument, if not necessarily to present it in person to the tribunal; the requirement that there be a modicum of believable evidence, although not necessarily evidence admissible under general evidentiary rules; and the right to judicial review. 5 Beyond these constitutional requirements, statutes establishing various administrative proceedings generally provide, or are interpreted to require, the right of cross-examination; the right to assistance of counsel; some pretrial discovery or disclosure; proof by at least a preponderance of the evidence-and often with a requirement that the preponderance be established by technically admissible evidence; and a right to full appellate review. 6 Again, there is a right to refuse to give selfincriminating testimony, 7 subject to the tribunal's right to draw inferences from the party-witness's silence.
At the opposite end of the procedural spectrum from the criminal model is what might be called dispensatory justice. There is no definite pattern in this domain, for it encompasses many kinds of governmental decisionmaking. One classical type of dispensatory justice is the private legislative bill;' in seeking to obtain such a bill, the private party has no procedural rights at all, although he may be granted substantial procedural opportunities. Another example is executive clemency; there is no right to a hearing to obtain a pardon, 9 and such hearings are rarely granted. Applicants for government contracts are sometimes given a statutory right to a hearing concerning the regularity of the competitive bidding in which they have participated, but there is generally no right to a hearing to determine the relative competence of competitors." 0 On the other hand, some franchises conferred by the government are issued by a procedure that approximates a full civil trial." 1 Notwithstanding this theoretically wide range of procedural options, if one assumes that the private interest in question is sensitive enough that there should be "some kind of hearing," then under modern legal principles the range of choices is considerably narrower. A reasonably fair procedure under the circumstances would certainly include all the following:
-The right to notice and a statement of the charge or grievance; -The right to present evidence and argument; -The right to assistance of counsel; -The right to appellate or judicial review; -The right to some kind of pretrial discovery; and -The privilege against self-incrimination. This set of procedural standards-now generally accepted if not universally required as a matter of constitutional law-is of relatively recent origin, at least where the private interest in question could not unequivocally be called a "right." The development of these standards can, for instance, be traced in the metamorphosis of lawyer disciplinary proceedings.
II. THE OLD REGIME IN LAWYER DISCIPLINARY PROCEEDINGS
Since the beginning of the nineteenth century, most American jurisdictions have required one who acts as a lawyer for others to be licensed. 1 In the older parlance, and in the Hohfeldian sense, the practice of law is a "privilege," i.e., a capacity that is not an incident of citizenship but is conferred by law on a limited number of people who meet specified requirements. Law practice is a privilege in other senses as well. Properly conducted, law practice is technically and morally exacting; hence not everyone can do it properly. Lawyers also may receive and must protect privileged communications. Finally, lawyers are officers of the court, and as insiders in the system are accorded some degree of immunity from ordinary law enforcement.
The term "privilege" has long been used as a predicate in analysis of the rules governing both admission to practice and lawyer discipline. The leading treatise on law practice of the early twentieth century, Thornton's A Treatise on Attorneys at Law, stated:
The right to practice law is not a natural inherent right, but one which may be exercised only upon proof of fitness, through evidence of the possession of satisfactory legal attainments and fair character. The privilege of practicing law is not open to all, but is a special personal franchise limited to persons of good moral character, with special qualifications .... 13 In a 1911 case delineating the conduct necessary to warrant disbarment, one federal circuit court made a similar observation: "[Tihe right to practice law," the court held, is not "a property right, to be treated with all the incidents peculiar to property," but is "merely an extraordinary privi- Under traditional legal doctrine, this characterization implied that constitutional law would require only a modicum of procedural formality for revocation of an attorney's license. This is not to say that the practicing bar would have regarded dispensatory justice as meeting the proper standard of fairness, so that a license to practice law could have been terminated as readily as, say, government employment. However, the required proceedings would fall somewhere between dispensatory justice and administrative hearings on the spectrum of procedural protections. Courts certainly made it clear that disbarment proceedings were not criminal, but civil.
15 Indeed, on the prevailing premise that law practice was a privilege, lawyer disciplinary procedure was structured to facilitate suspension or disbarment upon a showing of good cause."" According to Thornton, a petition for disbarment was to set forth verified allegations specifying with reasonable particularity the misconduct for which disbarment was sought. If the court found the allegations sufficient in law, it would ordinarily issue an order against the lawyer in question, directing him to show cause why he should not be disbarred. 17 The burden of proof thus was on the attorney to prove his innocence. There was little or no pretrial discovery. Appellate review was nominally available, but the tenor of the decisions suggests that a lawyer found guilty of an offense warranting disbarment had little chance of obtaining reversal on either substantive or procedural grounds. The old summary procedure is 15. 2 E. THORNTON, supra note 13, at 1282. 16. Id. at 1281 (footnotes omitted). Thornton said that the procedural requirements for suspension or disbarment could indeed be minimal: "It is well settled that the court may summarily suspend or disbar an attorney at law for unprofessional conduct, because he is an officer thereof, providing the bounds of due process of law are not transgressed." Id. (footnotes omitted).
Id. at 1288-99.
illustrated in the 1868 case of Randall v. Brigham, 18 in which the court imposing the sanction was apprised of the lawyer's wrong-doing by a letter from the client which, when not disputed by the lawyer, was relied on by the court as a sufficient basis for an immediate order of disbarment. A similar flavor is captured in the more modern case of In re Ruffalo, 19 in which the Court of Appeals for the Sixth Circuit, sitting as a disciplinary committee, focused on one set of charges and then, after a somewhat casual proceeding, disbarred on another.
III. MODERN DISCIPLINARY PROCEDURE
By the 1960's, the old style lawyer disciplinary procedure had begun to disappear. In re Ruffalo, 20 decided in 1968, established as a minimum constitutional requirement that notice of charges be given and that the evidence be within the scope of the charge. The Supreme Court had laid the groundwork for this decision some years before in cases imposing requirements of minimum rationality on refusals of admission to practice. 2 In the early 1960's, the Supreme Court also decided a variety of cases involving lawyers' "solicitation" that further extended constitutional limitations on the imposition of disciplinary sanctions on lawyers. 2 2 In the same period, as we shall note below, the Court started to move in directions that would have imposed important constitutional limitations on the adverse consequences that could follow invocation of the privilege against self-incrimination in lawyer disciplinary proceedings. State appellate courts also manifested greater concern for procedural fairness in such proceedings, particularly with respect to the sufficiency of evidence where serious misconduct was charged.
2 3 By the middle of the 1960's, if not before, summary procedure, in which the accused lawyer was required to "show cause" why he should not be disbarred, was obsolete.
The development of lawyer disciplinary procedure since then seems to find its motive force in two disparate legal movements. One is the introduction of more elaborate procedure through adoption of legislation and rules of court at the state level. The other is the retraction by the Supreme Court of some previously announced or implied constitutional procedural protections concerning self-incrimination. The states follow several different variations, but a commonly employed model begins with an informal administrative proceeding to determine whether the matter should be dismissed or disposed of with a nondisciplinary admonition or, instead, whether there is reason to conclude that a serious violation, requiring a full hearing, has probably occurred. Any hearing is conducted before an administrative panel with the lawyer having a right to a rehearing before the full administrative board and a final right to review on the record in an appellate court. This model is essentially that of civil procedure of the trial court, with three significant variations. First, there is a required screening by the disciplinary agency to determine whether lodging a formal charge would be warranted. Functionally, this resembles the probable cause hearing in criminal procedure. It screens out those complaints for which the evidence is insufficient to get to a trier of fact, and synthesizes the evidence when it meets the sufficiency test, in the latter case laying the foundation for possible "plea bargaining." The second variation from the civil procedure model concerns discovery. In some jurisdictions, the accused lawyer has the same rights of discovery as are available in civil actions in the trial court of general jurisdiction, 26 but the prevailing pattern gives the accused only informal access to the prosecution's dossier. 27 Third, except in Texas and Georgia, there is no right to a jury trial. 2 The prevailing model thus may be described as a relatively formal version of administrative law procedure. Its elements include:
-The benefit of pre-charge screening by the disciplinary enforcement agency; 2 -The right to notice and a statement of the charge or grievance; 30 -The right to formal or informal discovery; 3 " -The right to assistance of counsel; 2 -The rights to subpoena witnesses and evidence, to cross-examine ad- verse witnesses, and to exclude evidence inadmissible under the rules of evidence;" 3 -The requirement of proof by a preponderance of the evidence or, in some cases, by clear and convincing evidence; 4 and -The right to judicial review.35
The large majority of lawyer disciplinary matters do not go the entire route, however, or even beyond the stage of informal investigation. Two sets of circumstances contribute to this phenomenon. First, most grievances are essentially minor contract or performance disputes-charges of inattention, excessive fees, inadequate results-or semi-paranoiac and fully paranoiac grievances about justice gone wrong. At the stage of informal investigation the disciplinary agency rejects the complaints that appear to be baseless and mediates the minor ones that appear to have merit.
The common account among professionals in the field, and the available statistics, indicate that this pattern of screening through administrative review operates in all jurisdictions. There are no uniformly recognized categories of stages of the disciplinary process, and for this reason there are also no nationally recognized procedural statistics with respect to disciplinary matters. The available statistics are therefore not fully comparable from jurisdiction to jurisdiction or year to year. Nevertheless, there is a general pattern, in which the ratio of "complaints received" to "number of lawyers formally charged" ranges from around 15:1 (for example, Florida) to around 30:1 (for example, Tennessee). The second factor reducing the number of grievances that reach the hearing stage is the likelihood that cases involving negligence or incompetence serious enough to impel formal legal recourse will find such recourse outside the disciplinary system. Generally it is not worthwhile to the complainant to pursue the disciplinary route in a case of serious malpractice because the payoff to the injured party will be only psychic. The complainant is better off bringing a civil action for malpractice, where the lawyer's behavior can be assessed by a jury and her assets and liability insurance can be reached for compensation.
Since petty cases and serious negligence cases are shunted off in these ways, the remaining disciplinary cases typically are ones that involve fraud, misappropriation, bribery, tax evasion, or other opprobrious (and 33. Id usually illegal) behavior. Moreover, in cases that go to disciplinary trial there often is, or has been, or may be, a parallel criminal investigation. And for this reason in turn, the increasingly formal character of procedure in these hearings and, in particular, the rules governing selfincrimination, appear to be central to most major disciplinary proceedings.
IV. SELF-INCRIMINATION IN LAWYER DISCIPLINARY PROCEEDINGS
A contested disciplinary hearing thus can involve not only professional misconduct, sanctionable by disbarment or lesser penalty, but also a criminal offense. A simple example is a charge that a lawyer misappropriated a client's funds, an act that would constitute both professional misconduct and the crime of theft. Another example is fraud against a third party, which is professional misconduct and in most circumstances would also involve the crime of mail fraud." 7 In a proceeding involving such charges, the testimony of the lawyer, or evidence consisting of documents in his possession, can be prime relevant evidence. The key legal question is how far such testimony and evidence are protected by the privilege against selfincrimination.
A. Privilege Not To Testijy
The privilege of refusing to testify against one's self in a criminal case, conferred by the Fifth Amendment, applies by virtue of the Fourteenth Amendment to proceedings in state tribunals." 8 The privilege applies both where the testimony is sought in a criminal proceeding and where the testimony is sought in a non-criminal proceeding but reveals conduct that is a crime; such testimony which reveals a crime might later be used in a criminal proceeding against the witness. 3 9 It is settled that lawyer disciplinary proceedings are among the proceedings in which the privilege applies. 4 " Hence, a lawyer may refuse in a disciplinary proceeding to give testimony that tends to show that he has committed a crime.
To protect the privilege, the Supreme Court has ruled that no adverse consequence such as disbarment can be imposed for the act of invoking the privilege. 4 1 A further and more difficult question is whether an adverse inference of fact may be drawn from the refusal to testify. Whether such an inference is permissible has not been settled under the Fourteenth Amendment, but rather depends on state law. In turn, the state rule is determined by whether the state, by statute or common law, characterizes disciplinary proceedings as criminal or quasi-criminal, on the one hand, or civil, on the other. Most states regard disciplinary proceedings as quasi-criminal and consequently disallow an adverse inference where a defendant has invoked the privilege against self-incrimination. 42 Some courts, however, consider disciplinary proceedings to be civil in nature for almost all purposes, and therefore allow an adverse inference to be drawn even where the defendant has invoked the privilege. 4 3
B. Immunity
If no adverse inferences can be drawn and if the disciplinary authority cannot by other evidence prove the facts showing professional misconduct, the prosecution fails unless evidence can be obtained from the lawyer herself. One escape for the disciplinary prosecutor is to arrange immunity for the lawyer against subsequent criminal prosecution. Transactional immunity bars prosecution for any crime included in the transaction to which the testimony pertains. To confer transactional immunity is therefore to insulate the lawyer from any criminal prosecution for the matters to be covered by her testimony. Under the constitutional law of some states, transactional immunity is required before testimony can be compelled."
The Supreme Court has held that the Fourteenth Amendment requires only use immunity. 45 A lawyer-witness who is given use immunity can be compelled to give self-incriminating testimony so long as that testimony, and other evidence to which it may lead, is not used against him in any later criminal proceeding. A subsequent prosecution, however, can be based on independently derived evidence. 46 Ordinarily, only the prosecutor can confer, or request that a court confer, criminal immunity. 47 Hence, the professional disciplinary authority depends on the cooperation of the prosecutor in this respect.
Assuming that the lawyer-witness is given the required immunity regarding subsequent criminal prosecution, the next question is whether his testimony can be compelled for use against him in the disciplinary proceeding. Put differently, is the penalty that might be imposed in the disciplinary proceeding itself a "crime," about which the lawyer may refuse to testify even where he has been given the requisite immunity against further criminal prosecution? The prevailing view is that professional sanctions and proceedings are not criminal for this purpose. 4 ' Hence, a lawyer who has been given the requisite immunity against criminal prosecution has an obligation to answer questions about his professional conduct even though doing so may render him guilty of professional misconduct. 49 Sanctions for refusal to comply with this obligation include contempt." 0 The disciplinary tribunal may also draw adverse inferences as to the facts, on the familiar evidentiary rule that an adverse inference may be drawn from refusal to produce evidence if withholding is not privileged. 51 Although testimony given in a disciplinary proceeding under a grant of immunity may be used as evidence against the attorney concerning the pending charges, it is questionable whether such testimony could support new charges not part of the original complaint. In re Ruffalo 52 indicates that a defendant is entitled to adequate notice of the charges against him, and many courts will find error where the complaint against an attorney has been substantially amended during the proceedings. 5 3 On this basis, the institution of a subsequent action against the attorney might be necessary. However, not all courts follow this strict approach. 5 " Again assuming that the requisite immunity has been granted, it would also seem that the lawyer could be disbarred or otherwise professionally disciplined for refusing to answer questions. Many states will find that it is professional misconduct to refuse to respond to a valid disciplinary inquiry. 5 5 If such a disciplinary inquiry is not interdicted by constitutional privilege, it is valid; and if immunity has been granted, there is no constitutional privilege. The refusal to respond in these circumstances is therefore itself professional misconduct. 5 On the basis of DR 1-102, 5 7 however, some courts have held that it is not a disciplinary violation to refuse to respond to inquiries. 55 That a lawyer must respond to inquiries may seem to conflict with the rule that a lawyer's invocation of the self-incrimination privilege cannot be a basis for disbarment or other professional sanction. 9 A corollary to this privilege is that a lawyer may not be required to choose between relinquishing the privilege and automatically suffering professional discipline. 60 However, where the lawyer claims the privilege and is then granted the requisite immunity, she has obtained the benefits of the privilege. The privilege protects against incrimination by one's own testimony, not against loss of a valuable right or status resulting from such testimony. There is an anomaly, if not a contradiction, in holding that disciplinary proceedings are sufficiently "criminal" to preclude drawing adverse inferences from the accused's invocation of the privilege against selfincrimination," 1 while also holding that they are sufficiently not "criminal" that disbarment may be imposed despite the accused's receipt of immunity. The effect of adhering to both propositions is that the grounds for discipline must be established either by independent evidence, or by the lawyer's testimony compelled by removing the risk that it will send him to jail. That conclusion is not unreasonable, however awkward the premises from which it is derived.
C. Protection of Records
In the absence of constitutional privilege, a lawyer in a disciplinary proceeding has a duty to comply with a subpoena or equivalent demand for the production of documents concerning his professional conduct. 2 How does the privilege against self-incrimination operate where the documents tend to prove conduct constituting a crime on the part of the lawyer?
In Boyd v. United States, decided in 1886, the Supreme Court held that the act of producing documents was the equivalent of giving testimony. On this premise, a person could not be compelled to respond to a subpoena to produce documents that incriminated him." 3 Various exceptions to the Boyd rule were developed. For example, a person could be compelled to produce someone else's documents in his possession, even if they incriminated the individual producing them. Thus, a corporate officer could be compelled to produce incriminating corporate records. 6 4 Furthermore, the "required records" exception held that if the records in question were required by law to be maintained, their production was required notwithstanding their incriminating character. 65 For a time, the Supreme Court seemed to be going in the direction of expanding Boyd. 66 In an earlier day, a disciplinary proceeding was something like an ouster from a fraternity. Membership in the bar was considered a privilege; abuse of the privilege in the form of serious misbehavior was considered a ground for its termination; and the fraternity understood that a charge of such misbehavior would be brought only if it could be proved. Prosecution of charges was therefore generally summary, and procedural safeguards correspondingly limited. That is, the real and vital normative controls were within the profession as a social group and included such "informal" sanctions as disapprobation, imputation of bad reputation, and denial of usual professional courtesies. Disciplinary proceedings operated as a final and formal memorialization of an informal but effective verdict already reached by professional peers.
Since those days the structure of the profession has changed in the localities in which most lawyers practice. Some lawyers still practice in the old setting-small cities with a relatively small bar of mostly general practitioners who know each other and each other's technical and ethical capabilities and limitations 7 -but the large majority of lawyers practice in an impersonal professional cosmopolis. There are literally thousands of lawyers within the daily work radius of most contemporary practicing lawyers. Inside the professional cosmopolis the members are separated from each other into professional "neighborhoods" by specialization and subspecialization, status stratification, and the enclosures of firms, corporate law departments, government offices, and legal service agencies. 7 8 There is a professional community only in name. The older social controls, based on first hand acquaintance with personalities, reliable gossip, and continual professional interaction, have become both ineffective and intolerable-ineffective because there is no face-to-face professional community having a shared awareness of who are the deviants, and intolerable because imposing sanctions informally without real informal knowledge is bound to result in arbitrary and discriminatory enforcement.
Lawyers have thus become a more or less faceless vocational category, membership in which can be clearly identified only by reference to the system of official licensure. The transformation occurred at different rates in different places, beginning with such large cities as New York, Los Angeles, and Chicago. It has accelerated with the rapid increase in the number of lawyers since the 1950's, such that the bar has more than doubled in size in one professional generation."' The profession's consciousness of the change has of course lagged behind the change itself. Even now the profession has difficulty recognizing that it is qualitatively and irreversibly different from what it used to be. 80 Nevertheless, the nature of modern disciplinary process bears the unmistakable imprint of this transformation. Disciplinary proceedings no longer legally confirm antecedent informal judgments by professional peers; they are instead a formal legal method by which the judgments themselves are made on behalf of the profession. This is reflected in the legal concept of disciplinary proceeding that gained rising currency from the 1950's onward: The license to practice law is now recognized as, if not a right in all respects, certainly a valuable personal interest, and as such is subject to termination only upon substantial proof established through procedures meeting standards of fundamental fairness. Behind this changed view one can discern recognition that the bar could no longer be treated as the closed fraternity that it once imagined itself to be. In any event, since the mid-1960's, lawyer disciplinary procedure in most jurisdictions has been well on its way to full formalization. In the mid-1960's the Supreme Court appeared to be on its way to constitutionalizing lawyer disciplinary procedure, just as it was constitutionalizing criminal procedure.
What has happened since is a two-fold turn of events. On the one hand, the legal profession itself has come to consider disciplinary proceedings to require great formality. If anything, the procedural protections now commonly provided in such proceedings-particularly the right to informal screening, and in many states, the right to have at least the preliminary inquiry conducted in private 8 1 -exceed those in normal civil litigation. At the same time, the Supreme Court has declined to impose an extensive due process jurisprudence on lawyer disciplinary proceedings. Most important has been the Court's refusal to treat disciplinary proceedings as criminal and its limitation of the effective scope of the privilege against self-incrimination. In disciplinary proceedings today a lawyer cannot be suspended or disbarred unless a substantial case is made out against her through admissible evidence, and she cannot be made to testify against herself. However, a lawyer is subject to conviction on the basis of her papers, a potentially rich source of incriminating evidence. Given the disappearance of the traditional sources of information about a lawyer's behavior-the collective informal perception of professional peers-documentary sources usually are about all there is on which to establish a case. Thus, the somewhat convoluted development of the legal doctrine concerning the availability of the privilege against selfincrimination appears to have responded appropriately to changes in the structure of the legal profession and the significance of lawyer disciplinary hearings.
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See 1979 ABA STANDARDS, supra note 25, § 8.24.
